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This is an appeal fromthe trial court's judgnment in a divorce
action. The plaintiff (husband) filed the original action and the
defendant (wife) filed a counterclaim The trial court entered
judgnment granting the wife a divorce, establishing child support,
granting custody of the children to the wife, setting visitation

privileges for the husband, and dividing the marital estate.

The only issue presented for our review is whether the
judgnment dividing the marital property is equitable. W nodify the

judgnment of the trial court and affirmas nodified.

Qur review is governed by Rule 13(d), Tennessee Rules of
Appel | ate Procedure. "Unless otherw se required by statute, revi ew
of findings of fact by the trial court incivil actions shall be de
novo upon the record of the trial court, acconpani ed by a presunp-
tion of the correctness of the finding, unless the preponderance of
the evidence is otherwise.” 1In a de novo review, the parties are
entitled to a reexam nati on of the whole matter of |aw and fact and
this court should render the judgnent warranted by the |aw and

evidence. Thornburg v. Chase, 606 S.W2d 672 (Tenn. App. 1980);

Anerican Buildings Co. v.Wite, 640 S.W2d 569 (Tenn. App. 1982);

Tennessee Rul es of Appellate Procedure, Rule 36. No such presunp-

tion attaches to concl usions of | aw. See Adans v. Dean Roofing

Co., 715 S.W2d 341, 343 (Tenn. App. 1986).



Apart from an item zed division of the parties' household
goods, the court fixed a dollar value for nost of the renaining
assets. He found the value of the remaining assets to be greater
than one and one-half mllion dollars. (If our calculations are
correct, the total value of the remaining assets is substantially
greater.) The court then divided the property with approximtely

75% going to the wife and the remai nder to the husband.

The chancel |l or nade a | ong and exhaustive findings of fact.
Since there is abundant evidence establishing all facts found by
the chancellor, well beyond the "preponderance standard,"” we
concur with the findings of fact nmade by the chancell or except as
hereinafter stated. Qur next inquiry is whether the division of

property was equitable under the facts as found.

The appell ant argues that there is "a very strong presunption

favori ng equal division" of marital assets. As authority, he cites

Evans v. Evans, 558 S.W2d 851, 854 (Tenn. App. 1977). W find no
such presunpti on. There is, however a presunption that marita

property is owned equally. See Salisbury v. Salisbury, 657 S.W2d

761 (Tenn. App. 1983). In this case all property is marita
property and is presuned to be equally owned. Under such circum
stances it is the duty of the courts to nake such adjustnents as

may be necessary to reach an equitable division of the property,



taking i nto consideration the factors established inT.C A 8§ 36-4-

121(c), which our General Assenbly has provided for guidance.

T.C.A 8 36-4-121(c) sets forth the factors to be considered

in making a division of the marital estate. They include:

(1) The duration of the marriage;

(2) The age, physical and nental health, vocational
skills, enployability, earning capacity, estate,
financial liabilities and financial needs of each
of the parties;

(3) The tangible or intangible contributions by one (1)
party to the education, training or increased
earni ng power of the other party;

(4) The relative ability of each party for future
acqui sitions of capital assets and incone;

(5) The contribution of each party to the acquisition,
preservation, appreciation or dissipation of the
marital or separate property, including the contri-
bution of a party to the nmarriage as honenaker,
wage earner or parent, with the contribution of a
party as honemaker or wage earner to be given the
same weight if each party has fulfilled his or her
rol e;

(6) The value of the separate property of each party;

(7) The estate of each party at the tinme of the mar-
riage;

(8) The economc circunmstances of each party at the
time the division of property is to becone effec-
tive;

(9) The tax consequences to each party; and

(10) Such other factors as are necessary to consider the
equities between the parties.



Al'l the factors enunerated above do not apply in each case. In
this instance, there was no separate property; neither party at the
time of the marriage had an estate; and the parties conceded at
oral argunment that there were no real tax consequences. Wth
regard to the duration of the marriage, the age, physical and
ment al health, vocational skills, enployability, earning capacity,
estate, financial liabilities and financial needs of each of the
parties are relatively equal. Likew se, the difference between the
relative ability of each party for future acquisitions of capital

assets and incone is negligible.

Under the facts as found, the tangi bl e or intangi ble contri bu-
tions by one party to the education, training or increased earning
power of the other party and the contribution of each party to the
acquisition, preservation, appreciation or dissipation of the
marital or separate property, including the contribution of a party
to the marriage as honenmeker, wage earner or parent are the nost
important itenms for consideration in making a division of the

marital property.

The trial court recited in its nmenorandum opinion that it was
guided by T.C A 8 36-4-121. It is well-settled that trial courts
have broad discretion in dividing marital estates, and their

deci sions are afforded great weight on appeal. Fisher v. Fisher,

648 S.W2d 244, 246 (1983); Harrington v. Harrington, 798 S. W2d



244, 245 (Tenn. App. 1990). A trial court's division of property

need not be equal to be equitable. Batson v. Batson, 769 S. W2d

849, 859 (Tenn. App. 1988). As a general matter, courts wll
eval uate the fairness of a property division by its final results.

Thonpson v. Thonpson, 797 S.W2d 599, 604 (Tenn. App. 1990).

Wth regard to the division of the marital assets in this

case, the trial court nade the follow ng findings of fact:

The parties were married in 1980. Both parties are
in their late 30's and appear to be in relatively good
physi cal and nental health. Each party holds a pro-
fessional license to practice in the Sate of Tennessee.
Ms. Bookout is a licensed regi stered physical therapi st
and Dr. Bookout is a licensed dentist. Both parties
attended school for their professional training during
the marriage. Each party has denonstrated the capacity
to earn a substantial incone. Dr. Bookout continues to
show an increase in his earning capacity since he has
returned to working four days a week and Ms. Bookout has
experienced sonme decrease i n earni ngs over the past year.
However, Ms. Bookout's earnings are substantial. The
parties during their marriage have accunul ated an estate
in excess of one and one half mllion dollars after
subtracting all liabilities. Both parties have denon-
strated a relatively strong ability to provide for
thensel ves and to acquire future assets. |In the course
of obtaining their professional training, Dr. Bookout's
parents provided a house in which the parties |lived and
paid his tuition. Ms. Bookout worked during this
period, paid her own tuition, and provided support for
the famly during that tinme. The parties returned to
Chat tanooga in 1985 and began to practice their profes-
sions. Dr. Bookout established his dental practice at a
| ocati on owned by his parents while Ms. Bookout worked
for sonmeone else in her field of expertise. Later, Ms.
Bookout established her own professional practice in her
husband's dental building. She later financed an expan-
sion of this building to house her present professional
practi ce. Since about 1985 the record indicates Ms.
Bookout has contri buted approxi mtely 82% of the incone



to the marital relationship. Dr. Bookout first worked
five or six days per week in his dental practice,
gradually scaling it down to three days per week in the
year or two prior to the parties' separation. Ms.
Bookout gave birth to the parties' first child in 1990,
and their second child in 1992. She becane the parties
primary care giver to their children as well as serving
as a homemaker. The parties did pay to have a helper in
the home for Ms. Bookout. The record indicates Dr.
Bookout enjoyed his "leisure time" and this "leisure
time" contributed to the parties' ultinmate separation.

After making these findings of fact, the court stated it was
gi ving due consideration to the facts set forth in the holding in

Bat son v. Batson, supra. The court did not unequivocal ly make known

the statutory factors he found central to his division of the

marital estate.

As we have noted above, T.C A 8 36-4-121(c)(3), (5), and
perhaps (10) are the factors that perhaps shoul d be given the nost
wei ght in making a division of property in this case. W believe
t hese subsections weigh nore heavily in favor of the wfe, Ms.
Bookout. She clearly made a contribution to the education, training
and i ncreased earni ng power of her husband by wor ki ng and provi di ng
support for the famly while both were in school. The husband was
not enployed while he was in school. Secondly, the wfe's
contribution to the acquisition of the marital property was nuch
greater (82% than that of the husband. Not only was her incone
greater ($250,000 to $300,000 per year versus $75,000.00 to

$100, 000 per year), she was also the honmenmaker and prinmary care



giver to the children, did nore, and contributed nore through

| onger working hours than the husband.*

The husband argues that while the court considered the wife's
contribution to the marriage, it failed to consider his contribu-
tions, and instead, penalized himfor fault in the breakup of the
marri age. He correctly points out that fault is not to be
considered in the division of the marital property. See T.C A 8§
36-4-129(a)(1). W find these contentions to be w thout nerit.
Clearly the court consi dered and conpared the respective contri bu-
tions made by each party. As to the assertions of penalizing the
husband, the appellant apparently relies on the court's statenent
that "the record indicates Dr. Bookout enjoyed his 'leisure tinge'
and this '"leisure tinme' contributed to the parties' ultimte
separation."” Taken out of context, the statenent by the court coul d
concei vably be construed as an assignnent of fault. The statenent
is made, however, not to assign fault but to draw a conparison
between the wife's contributions as a honmemaker and prinary care
giver to that of the husband. W find nothing in the record to
support the argunent that the husband was penalized for fault in

t he breakup of the marriage.

't should be remembered that no one factor is stronger, as a matter of |aw
than anot her. The weight to be given each statutory factor nust be decided on a
case by case basis.



The husband al so conplains that he contributed to the wife's
physi cal therapy practice and that she did not contribute to his
dental practice. There is evidence in the record indicating that
he did assist his wife in her business. The court found that each
party should be awarded their respective professional practices
"since neither appeared to have substantially contributed to the
establ i shnment of those respective values.” This finding by the
court is tantanount to a finding that the contributions of the
husband to the wife's professional practice, if any, were negligi-
ble. W do not disagree with this finding. The wfe does not

claimto have contributed to the husband's dental practice.

The husband argues that his parents contributed nuch to the
parties' marital property and concludes that "[i]f not for Dr.
Bookout, Ms. Bookout would not have benefited fromthe contribu-
tions of the Bookout famly." W have no serious di sagreenment with
t he concl usi on reached by Dr. Bookout. The record does not support
a finding, however, that the contributions of the Bookout famly to
the marital estate was anything nore than gifts to both Dr. and

M's. Bookout. We find no nerit in this argunent.

Further, the husband argues, his famly contributed to the
success of the wife's professional practice by providing the

building in which her facilities were |ocated at no charge to her.



It is true that Dr. Bookout's parents | eased a building to the wife
for a period of five years with five successive options of five
years each to renew the |lease. The |lease did not require rental
paynents as such but required the wfe, the sole tenant under the

| ease agreenent, to pay the costs incurred by the |essors for

i nsurance and taxes. Additionally, she is required to do all
mai nt enance and upkeep of the property. It cannot, therefore, be
said that the facilities were furnished at no charge to her. In

any event, the value of the | ease nay properly be considered as a
gift to the parties and a part of the marital estate. Addition-
ally, Ms. Bookout made capital inprovenents to the building, which
she was permitted to do under the | ease. The | essors were under no
obligation to pay for the inprovenents to the buildings but were,
under the terns of the | ease, granted a "privilege" to pay the wife
for her investnment. Further, as the trial court noted, the wfe
has renounced any claimto be pai d which she m ght have agai nst the

husband's parents. ?

The court awarded the parties' home and nost of the furnish-
ings to the wfe. The court valued the hone (real estate) at
$405, 000. 00. It appears from the record that the court was

considering the needs of the wife in mintaining the famly

’The provision in the | ease which gave rise to this discussion is as follows:
In the event Panela Bookout shall separate from her husband, Joe Frank

Bookout, by divorce, then Lessors shall have the privilege to pay to Panel a Bookout
her investment in said property, less depreciation at the time of said purchase
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household for herself and the children. The child support
gui delines, in establishing the anmount of child support, take into
consideration the obligation of the non-custodial parent to
contribute to the mmintenance of the famly household for the
benefit of the children. Thus to order child support as contem
pl at ed by the gui delines and further make an award to t he custodi al
parent of property consisting of that which is subsunmed by the

gui del i nes anobunts to an inproper award.

Under such circunmstances, we feel it necessary to nodify the
judgment of the trial court to reach a nore equitable result. W
feel that equity can be achi eved by adjusting the assets awarded to
the husband to reflect an additional award to him in an anount
approximately equal to the value of one-half of the full value of
the honme (real estate), which was established by the court at
$405, 000. 00. It appears that this result nmay be reached by awardi ng
t he nmunici pal bonds valued at $177,297.00 to the husband rather

than the wi fe and awardi ng the husband $25, 000. 00 in cash.

We therefore nodify the judgnent of the trial court to provide
that the husband rather than the wfe shall be awarded the
muni ci pal bonds which were awarded to the wife in the final
judgrment and val ued at $177,297.00. In the event that any of the
bonds have mat ured, been reduced to cash, or otherw se di sposed of,

the husband is awarded the remaining bonds, if any, plus cash,

11



payabl e i nmedi ately, in an anount equal to the difference between
the value of the bonds at the tine of the court's judgnent and the
value of the remaining bonds, if any, and $177,297.00 the val ue
previously placed thereon by the court. |In addition, the husband
is awarded cash in the amount of $25,000.00. Cash paynents may be
made fromany source that the wife nmay elect. It is our intention
that the portion of the nmarital estate awarded to the husband be
i ncreased by $202,297.00 as of the date of final judgnent rendered
by the trial court. W affirmthe judgnment of the trial court as

nmodi fi ed.

We remand this case to the trial court for entry of a judgment
consistent with this opinion. Costs are taxed equally between the

parti es.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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I N THE COURT OF APPEALS

JOEL FRANK BOOKQOUT, ) MARI ON COUNTY CHANCERY
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Pl ai ntiff-Appell ant )
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ORDER

This appeal cane on to be heard upon the record from the
Chancery Court of Marion County, briefs and argunment of counsel
Upon consi deration thereof, this Court is of opinion that there was
no reversible error in the trial court's judgnent but that equity

required a nodification to the final judgnent.

The judgnment of the trial court is nodified to provide that
the husband rather than the wife shall be awarded the nunicipa
bonds which were awarded to the wife in the final judgnent and

val ued at $177, 297. 00. In the event that any of the bonds have



mat ured, been reduced to cash, or otherw se disposed of, the
husband i s awarded t he remai ni ng bonds, if any, plus cash, payable
i mmedi ately, in an anount equal to the difference between the val ue
of the bonds at the tinme of the court's judgnent and the val ue of
t he remaini ng bonds, if any, and $177,297.00 the val ue previously
pl aced thereon by the court. In addition, the husband is awarded
cash in the amount of $25,000.00. Cash paynents may be made from
any source that the wife may elect. It is our intention that the
portion of the marital estate awarded to the husband be increased
by $202, 297. 00. W affirm the judgnent of the trial court as

nmodi fi ed.

We remand this case to the trial court for entry of a judgnent
consistent with this opinion. Costs of this appeal are taxed

equal |y between the parties.

Don T. McMurray, Judge

Houston M Goddard, P.J.

Her schel P. Franks, Judge



